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Presentation Outline 

 

Overview 

 
The focus of this presentation is to provide attorneys with the background and 

foundation for the contribution of psychological evidence, consultation and testimony in 

cases that involve clients who have suffered physical injuries due to negligence and the 

defendant breaching their duty to care.  Most personal injury cases focus solely on 

seeking compensation for the plaintiff’s physical injuries. However, depending upon the 

nature and severity of the physical injury, emotional and psychological injuries, often 

linger in the aftermath of physical injuries, but are not addressed.  However, if the goal is 

to make the plaintiff ‘whole” again, psychological injuries are also worthy of evaluation. A 

psychologist can also speak to what services would be required to address the plaintiff’s 

psychological damages to restore them to mental health. 

 

Topics to be covered 

 

I. The Practice of Psychology – What do Psychologists DO anyway? 

 A. One of among several different kinds of mental health professionals 

 B. Psychologists are often referred to as “scientist practitioners” 

 C. Evaluate/assess, diagnosis and treat individuals with psychiatric conditions; teach, consult,  

                  provide mental health education.  

 D. Their activities are governed by the board of whatever state in which the psychologist is licensed 

 E.  As with other professionals, continuing education is required; the type and amount depends  

                  upon the discipline 

 F. Psychologists generally have a specific area of specialty – clinical, experimental, forensic, social 
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                 developmental, geriatric, cognitive, neuropsychology 

 F. Psychologists recognize the intimate connection between mental and physical health 

             G. My PHD is in Clinical Psychology, and I have a specialty in Forensic Psychology, and I am 

                 Board Certified in this specialty by the American Board of Professional Psychology (ABPP) 

 

II. The Practice of Forensic Psychology 

A. Most forensic psychologists have a doctoral degree in clinical psychology, some a PsyD 

B. Clinical psychology focuses on the understanding theories of human development, personality, 

brain- behavior relationships, assessment of intelligence, character, personality, mental illness 

– evaluating and treating, understanding of the social, environmental, family, institutional 

variables that impact an individual, etc. 

C. Forensic Psychology – basically applies psychological theories, principles and practices to 

legal situations.  Areas include, Criminal, Family law, Personal Injury, juvenile justice, law 

enforcement, employment discrimination  

D. Regardless of which side retains the expert, a forensic psychologist’s goal is to assist the trier-

of-fact 

E. What forensic psychologists Don’t Do: maintain dual roles (evaluator and therapist), work on a 

contingency basis, answer the ultimate legal question, take a side 

 

III. Psychologists’ involvement in the legal system has a long history 

A. Wilhelm Wundt (1879) – founded a lab to provide a scientific basis for forensic work; his 

research focused on the accuracy off eyewitness testimony 

B. James McKeen Cattell (1895) first American to generate date on the accuracy of eyewitness 

recall 

C. Albert van Schrenck-Notzing (1896) (student of Wundt) considered the first psychologist to 

testify in court, in a murder trial; argued that extensive pre-trial press coverage caused the 

witness to experience “retroactive memory falsification”  

D. First juvenile court was established in Chicago in 1899; handled both juvenile justice and child 

welfare. Psychologists were frequently asked to provide the court with information about the 

best interests of the child, lead to psychologists testifying regarding issues related to custody 

and visitation.  

E. Hugo Munsterberg (1908) – sometimes called the “father of forensic psychology”. Wrote “On 

the Witness Stand” – in which this experimental psychologist described a wide range of 

applications of psychology and the law including judging the accuracy of eyewitness recall, 

crime detection, false confessions and crime prevention. Biggest criticism was that he did not 

provide empirical evidence to support his suggestions.  

F. Karl Marbe (1911) was the first psychologist to testify in a non-criminal case. He provided 

scientific data on human reaction times.  

G. William Marston (1917) found that systolic blood pressure had a strong correlation to lying. Lead 

to the development of modern polygraph. Helped develop standards for expert testimony in Frye 

v Us (1923) 
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H. William Stern (1922) testified in Frye v US – reliability of eyewitness testimony 

I. Louis Terman (1916) Stanford psychologist used psychological assessment instruments to law 

enforcement using early IQ tests, such as the Stanford -Binet, with law enforcement candidates 

J. Wisconsin was the first state to mandate psychological evaluations for prisoners and parolees 

K. Brown v Board of Education (1954) – two African American psychologists, Drs Kenneth and 

Mamie Clark, testified about how the self-esteem and confidence of Black children as negatively 

impacted by segregation. Used their research with “The Doll Test”. Their research and testimony 

in Brown v Board of Education (1954) contributed to the elimination of “separate-but-equal” 

legislation.  

 

IV. Legal Foundations that govern expert testimony 

 

A. Federal Rules of Evidence (702) (1975): “If scientific, technical, or other specialized knowledge 

will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness 

qualified as an expert by knowledge, skill, experience, training, or education, may testify in the 

form of an opinion or otherwise.  

1. Helpfulness: will specialized knowledge help the factfinder understand evidence or 

decide a fact that matters? 

2. Sufficient factual basis: Is the opinion grounded in enough facts or date for this case, 

not just general experience 

3. Reliable method: are the principles and methods reliable for the task? 

4. Reliable application: Did the expert apply the method reliably to the facts of this case 

without stretching beyond what the data supports 

**FRE 702 was amended in 2023: amended to clarify and emphasize that the expert testimony many 

not be admitted unless the proponent demonstrates to the court by a preponderance of the evidence 

that the testimony meets all of the admissibility requirements. 

 

V. Legal standards that govern expert testimony 

 

A. Frye v US (1923), expert testimony is admissible if the underlying scientific principle or 

discovery has gained widespread acceptance in its particular field. Concerns: 

1. Restrictive, conservative 

2. “general acceptance” is vague 

3. Limited discretion of judge 

4. Slow adaptation of new technology 

5. Only focuses on general acceptance, not reliability  

 

B. Daubert v Merrell Dow Pharmaceuticals (1993): all relevant evidence is admissible, if it assists 

the trier of fact understand or determine a fact in issue. Four factors are required: 

1. Has the method or theory been subject to peer review and publication 

2. Is there a known error rate for the method, procedure, theory  
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3. Has the method or theory been tested 

4. Does it have acceptability in the relevant scientific community  

5. Judges make the decision about what testimony is admissible  

 

C. Important legal cases that support Daubert Standard, especially with respect to the trial judges 

decision about what testimony will be allowed.  

1. Daubert v Merrell Dow Pharmaceutical (1993) 

2. General Electric Co v. Joiner (1997)  

3. Kumbo Tire Co. v. Carmichael (1999) 

 

 

**Generally, judges are given much discretion and 

latitude in deciding what evidence they will allow 

 
VI. Personal Injury Litigation  

A. Area of tort law involving a private or civil wrong 

B. For a “tort” or wrong to occur, the defendant owed a duty to the plaintiff 

C. In a PI case, the defendant has breached their duty to the plaintiff 

D. The plaintiff’s injury must be proximately caused by the defendant 

E. The physical injury could be a contributing factor to the emotional injury but not the sole cause; 

the physical injury could make an existing psychological condition worse 

F. Examples – negligence, malpractice, deliberate indifference 

 

VII. The Psychologist’s Role in Personal injury cases 

A. Evaluate the plaintiff's mental state, psychological functioning, assess for psychological 

problems reported by the plaintiff in the aftermath of the injury 

B. Assess and provide an opinion regarding whether the plaintiff’s mental state is a direct result of 

the physical injury 

C. To determine if there were/are other factors affecting the plaintiff’s current mental state (not 

related to the injury). 

D. To assess for malingering, exaggerating, feigning 

E. In forensic cases, it is Not the goal to provide psychotherapy  

 

**Most important about malingering is that if it is present, it does not preclude the presence of genuine 

psychological distress.  

VIII.  Process used for evaluating the mental state of a Plaintiff 

 A.  Gathering and reviewing all records, documents related to the case 

 B. Gathering and reviewing personal records of the plaintiff 

 C. Interviewing plaintiff and any other people who can provide information about the plaintiff’s  

                  lifestyle, activities, psychological functioning before and after the injury 
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D. Usually includes psychological testing with well- researched, well-validated, commonly used 

questionnaires such as the MMPI-3 

E. Evaluations are conducted in person, not via telemedicine; they might require more than one 

session if additional questions arise or new information is obtained  

F. Consultation with retaining attorney throughout this process 

 

IX . Common psychiatric conditions that are associated with physical injuries in PI cases 

A. Depression 

B. Anxiety 

C. Posttraumatic Stress Disorder 

D. These conditions can impact the plaintiff’s ability to work, form healthy relationships, etc. 

 

X.  Psychological Expert v Consultant – which would be more appropriate 

 A. Retaining an Expert –  

1. a psychologist who evaluates the plaintiff 

2. provides a report of their findings,  

3. testifies if necessary 

 

B. Retaining a consultant  

1. a consultant can help the attorney understand the psychological issues  

                         in a case,  

2. decide whether to seek psychological damages, review documents 

3. help attorney prepare questions for cross-examination of other mental health experts 

4. help attorney get the plaintiff ready for a deposition or trial 

5. assist with jury selection 

6. help attorney decide if the plaintiff should seek mental health services 

                  

 

 

 

 

 

 

 

 

 

 

 

 


