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LET’S START WITH WHAT WE ALL KNOW:

THERE IS NO SUCH THING AS “ABSOLUTE IMMUNITY” FROM STATE
CRIMINAL PROSECUTION FOR FEDERAL OFFICERS, despite what you
might have heard.

But...it's not easy.

Prosecuting any law enforcement officer for criminal wrongdoing while
on the job already presents numerous challenges. Prosecuting federal

officials adds three more.



THREE PRE-TRIAL CHALLENGES/OBSTACLES

INFORMATION-GATHERING, INVESTIGATION, & TOUHY: uncooperative
federal agencies present an unprecedented challenge to state sovereignty
and may require additional litigation for basic investigation to proceed

FEDERAL OFFICER REMOVAL: in most cases, prosecution of a uniformed
federal officer will be removed to a federal court

SUPREMACY CLAUSE IMMUNITY: federal officers who can colorably claim to
have been doing their job appropriately will be immune from prosecution



Touhy Doctrine

The Touhy Doctrine is a Hurdle to Gathering Evidence
United States, ex. Rel. Touhy v. Ragen, 340 U.S. 462 (1951)

In Touhy, the Supreme Court held that agencies may legitimately promulgate regulations governing
employee testimony and may, pursuant to those regulations, forbid an employee to testify in a
court proceeding. Courts have applied Touhy regulations to restrict or deny the testimony of agency
employees in criminal cases.

See e.g., United States v. Wallace, 32 F.3d 921, 929 (5th Cir. 1994) (applying Department of
Justice Touhy regulations in a criminal case); United States v. Allen, 554 F.2d 398, 406 (10th Cir.
1977) (same); United States v. Soriano-Jarquin, 492 F.3d 495, 504-05 (4th Cir. 2007)

However, these are all cases involving individual criminal defendants, not states seeking evidence
as part of a prosecution.



Brave New World: states fighting to obtain
information and evidence from the feds

We are in entirely uncharted waters. Minnesota just recognized the
need for a TRO to keep the federal government from destroying
evidence, a motion that might have arguably been sanctionably
frivolous even one year ago. Instead, it was granted ex parte.

A similarly unprecedented fight regarding the application of Touhy
regulations to state and local prosecutions is probably in the offing.
Since all relevant precedent regarding Touhy involves private litigants
rather than state prosecutors, courts will confront novel challenges.



Touhy arguably applies to all court
proceedings, but...

All agencies have “appropriate disclosure” provisions specifying that Touhy
regulations are not supposed to thwart local law enforcement.

CBP - 19 C.FR. § 121.19(e): Nothing in this subpart is intended to impede the appropriate disclosure of
information by CBP to federal, state, local, and foreign law enforcement or regulatory agencies, in accordance

with the confidentiality requirements of the Privacy Act (5 U.S.C. 552a), the Trade Secrets Act (18 U.S.C. 1905),
and other applicable statutes.

DOJ - 28 C.F.R. § 16.21(c) and Justice Manual 1-6.120: “The regulations are not intended to impede the .
appropriate disclosure, in the absence of a demand, of information by Department law enforcement agencies
to federal, state, local and foreign law enforcement, prosecutive, or regulatory agencies.”

ICE — 6 C.F.R. § 5.41(i): Nothing in this subpart affects the disclosure of official information to ... federal, state,
local, or foreign prosecuting and law enforcement authorities in conjunction with criminal law enforcement
Investigations, prosecutions, or other proceedings, e.g., extradition, deportation.




Where the rubber meets the road:

Of course, a d_l,lﬁ-in federal agency will force you to go to court. Pre-
indictment, with only the state court system at your disposal, you will have
to try to comply with Touhy.

But! If all you want is basic information, such as access to original evidence,
it might be best to make a “pre-Touhy” request (not a “demand”) for
information under the “appropriate disclosure” provision.

The “appropriate disclosure™ provisions could come in handy in any
subsequent litigation to show that the federal agency’s denial of your
requests for information are arbitrary and capricious. More on that in a
minute...



Obtain Information From Federal
Agencies Using Touhy Letters

Send letters to the Agency, stating you are making a Touhy request, which is a formal request for
testimony, records, or evidence from a federal agency in cases where the government is not a party.

Touhy letter should accompany any subpoena for withess or for documents.

The Code of Federal Regulations, applicable to that Agency, may have provisions on Touhy Requests (e.g., 38
CFR §§ 14.800 — 14.810 — Dept. of Veteran Affairs)

Agency Manuals (DOJ Manual — 1-6.000 DOJ Personnel As Witnesses (“If the subpoena originates from a
state court, it should be noted that the Department’s Touhy regulations have the force of federal law and
must be followed even in state court proceedings and that sovereign immunity bars direct enforcement by
the state court of the subpoena against the Department or its employees.”)



What is in a Touhy request?

Check specific agency requirements first and ensure that you are sending the
request to the appropriate party (e.g., general counsel), but generally:

* An invocation of the specific Touhy regulations and an indication that your letter
is sent under, and complies with, all requirements

* A brief explanation of the procedural context of the investigation

* A detailed list of all documents and information requested
* Include an explanation of why the information is relevant
* Argue why the release of the information is justified (state’s interest in enforcing criminal
laws is a good start)

* A short statement acknowledging that the information cannot be obtained
through other sources and that providing the information will not interfere with
the federal government’s official functions

* Provide a deadline for]production. If a subpoena has been issued, that can
indicate the urgency of the request.



What happens if you are denied?

Sovereign immunity restricts us to two options: a suit under the Administrative Procedures Act, or
mandamus.

The suit under the APA will have to show that the agency’s denial of your request was “arbitrary and
capricious,” which is extremely deferential to the federal government. This is where the
“appropriate disclosure” provisions (as well as the long history of federal/local cooperation and
contradictory/inflammatory statements from federal officials) could be decisive. | am not aware of
an APA suit brought by a state prosecutor/investigator against the federal government for denying
access to basic evidence.

Mandamus under 28 USC § 1361 might also be possible, but this is also unprecedented. The courts
are clear that federal officials cannot be compelled to investigate or prosecute on their own, but no
court has ever ruled that they cannot be compelled to provide basic evidence or access to evidence
to state or local law enforcement agencies. (Mandamus is apparently not available under FOIA. See
Giza v. Sec. of Health, Edu. & Welfare, 628 F.2d 748 (1st Cir. 1980)).



REMOVAL TO FEDERAL COURT

28 USC § 1442(a)

(1) ... any officer (or any person acting under that officer) of the United States or of
any agency thereof, in an official or individual capacity, for or relating to any act
under color of such office or on account of any right, title or authority claimed under
any Act of Congress for the apprehension or punishment of criminals or the
collection of the revenue.

(3) Any officer of the courts of the United States, for or relating to any Act under
color of office or in the performance of his duties...



Prima facie Case for Removal

Under 28 USC § 1442
A defendant must show

(1) He is a current federal officer at the time he was indicted or accused ( — that is §
1442 does not apply to former federal officers); or he acted under a federal officer
when "carrying out the acts that are the subject of the [state court] complaint.”

(2) he is being prosecuted “for or relating to any act under color of such office”; and

(3) he has “a colorable federal defense.”

“Current federal officer” - State v. Meadows, 88 F.4th 1331 (11th Cir. 2023); questioned
and not followed by Halpern v. Brooks-LaSure, No. 25-cv-3637, 2026 LX 28228 (N.D.
I1l. Jan. 16, 2026);



Requirements to Effectuate Removal to
Federal Court

To Remove pursuant to 28 USC § 1442
Requires 28 USC § 1455 Compliance:

B Defendant must file a “Notice of Removal” in the U.S. District Court where the criminal
prosecution is pending

B The Notice must contain a short and plain statement of all grounds for removal;

B The Notice mustinclude all process, pleadings, and orders served upon such defendant
in the criminal action,

B Such Notice must be filed not later than 30 days after the arraignment in the State
court, or at any time before trial, whichever is earlier.



UPON REMOVAL THE FEDERAL COURT SITS IN THE PLACE OF THE STATE COURT

Substantive State law will Apply in Federal Court as if in State Courts but:

B Federal Law Defenses can be raised (but could also be raised in State Courts)
M Federal Rules of Criminal Procedure Will Apply — Erie Doctrine, which may mean
e Questionable Concerns with State Grand Jury rules ;
e There May be Limited Reciprocal Discovery; but Defendants may also lose
protections
e The Need to Become Familiar with Local Federal Rules and Standing Orders
e Limited Ability to Acquire Evidence from Feds — Touhy - Remains
e Different Timelines as set by Federal Courts; and other Federal Court customs
and procedures



Reasons
federal officer
defendants
seek to remove
their cases to
federal court:

B Federal judges will be more familiar with the
law controlling federal defenses.

B Diminish political pressure that a state court
judge may encounter.

B Pressure exerted by federal officials on judges
will be greater in federal court to encourage a
ruling in favor of the Officer or to help any way
the Court can.

B Potentially a Jury pool less favorable to State
Prosecutor’s Office.



Removal Statute Applies to More than Just Criminal Proceedings

A state court Grand Jury subpoena to a federal official can be removed to federal court to
contest it.

-- 28 USC § 1442(d)--

The terms “civil action” and “criminal prosecution” include any proceeding (whether or
not ancillary to another proceeding) to the extent that in such proceeding a judicial
order, including a subpoena for testimony or documents, is sought or issued. If removal

is sought for a proceeding described in the previous sentence, and there is no other basis
for removal, only that proceeding may be removed to the district court.



HISTORICAL CONTEXT

Where the Supremacy Clause Protected Officers from State Prosecutions

M /n Re: Neagle, 135 U.S. 1 (1890) — Deputy U.S. Marshal shoots person who previously
expressed a vendetta and appeared to be threating to a federal judge while riding in
the passenger car of a train.

B /n re McShane, 235 F. Supp. 262 (N.D. Miss. 1964) Federal officer secured a writ of
Habeas Corpus resulting from charges when he was protecting students during the
integration of Ole Miss. (Univ. of Miss.)




28 USC § 1455 Requires Defendant’s
to File Well Plead Notice of Removal

The Defendant’s failure to Initially Plead Certain info. in the Notice of Removal

B Should result in waiver of removal on any other grounds barring such other defense
at a later time during the proceedings;

B With Good Cause — Notice May be Amended.

B A second notice may be filed only on grounds not existing at the time of the original
Notice of Removal (e.g., reindictment)



Immediate but Limited Effect on

State Court proceedings
Upon Filing Notice of Removal

28 USC § 1455(b)(3)

Until a determination is made that Removal is final, there is no
Stay in a State Court, except for staying a trial on the merits. The
State Court where the matter was initiated may continue with
other Criminal Proceedings.



Federal Court Must Act Quickly Upon
the Filing of Notice of Removal

--28 USC § 1455(b)(4)—

The United States District Court where Removal is filed shall promptly examine the

Notice. If it clearly appears on the face of the notice and any exhibits annexed thereto

that removal should not be permitted, the court shall make an order for summary
remand.



Evidentiary Hearing Must be
Quickly HEARD to
Determine Merits of Remand

--28 USC § 1455(b)(5)--

If the District Court does NOT order summary remand to the State Court, the
District Court is to order an evidentiary hearing to be promptly held and make
such disposition of the prosecution as justice shall require. If Removal is
granted, a Stay shall be placed on the State Court proceedings.



A Hearing is Necessary Unless Removal is
Waived. What to Expect?

B The Notice for Removal will likely contain only allegations and maybe argument.
B The Court should not rule on Removal without Evidence, unless the State waives or
consents to Removal. Subsection (b)(5) says a hearing is a requirement.

B Expect to have Quick Date set for the Hearing on Removal
B Defendant Carries the Burden of Proof for Removal

B Defendant has the Burden of Going Forward for Removal
B Burden of Persuasion is preponderance of the evidence




Should the State File a Motion

for Remand to State Court?

The Prosecution may file a Motion to Remand pointing out the Defendant:

Failed to Timely file for Removal.
Failed to file a Well Plead Notice of Removal Meeting Requirements of 28 USC § 1455.
Is a FORMER rather than CURRENT federal officer... see Georgia v. Meadows, 88 F.4th
1331 (11th Cir. 2023); but see Halpern v. Brooks-LaSure, No. 25-cv-3637, 2026 LX 28228
(N.D. Ill. Jan. 16, 2026)
B May get information elicited on the record for later.
B Cannot present sufficient evidence warranting removal under 28 USC § 1442.
o Defendant was not acting with Lawful Authority at time of indicted acts;
o Defendant was not acting as a federal officer at the time of indicted act;

= Acting beyond the scope of authority granted to him;

» /s no longer a federal agent nor are those whom he worked under.




Other Mechanisms a Defendant Can Use to Acquire a Federal
Forum on State Court Criminal Prosecution

B Removal --- 28 U.S.C. § 1442

B Petition for Habeas Corpus - 28 U.S.C. §§ 2241 et seq. (In Re: Neagle, 135 U.S. 1
(1890)); and 28 U.S.C. § 1455(c)

B Declaratory Judgment and Injunctive Relief claiming Supremacy Clause Immunity
to stop enforcement of state prosecution of federal officer. Baucom, supra (where
FBI agent, as part of a federal investigation, attempted to bribe state prosecutor
and was indicted for it. “Although the federal-state issue customarily arises in a
habeas corpus proceeding, 28 U.S.C. §§ 2241 et seq., or in a removal proceeding, 28
U.S.C. § 1442, it is not disputed that it may be resolved by declaratory judgment).



The Big 800 |b Gorilla:
Supremacy Clause Immunity

——— -
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The United States Constitution Under Article VI, at paragraph [2]

This Constitution, and the Laws of the United States which shall
be made in Pursuance thereof; . .. shall be the supreme Law of
the Land; and the Judges in every State shall be bound thereby,
any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding.



SUPREMACY CLAUSE IMMUNITY

The Supremacy Clause provides a Defense and potential Immunity to being Prosecuted.

A defendant may invoke Supremacy Clause immunity in a pre-trial motion to dismiss. If he
presents sufficient evidence, the court must grant the motion and dismiss the indictment
unless the state establishes a genuine dispute of material fact. In determining whether the

state has met its burden, the court must “view the evidence in the light most favorable to
the State.”

Com. of Ky. v. Long, 837 F.2d 727, 750 (6th Cir. 1988); New York v. Tanella, 374 F.3d 141, 146
(2" Cir. 2004); Livingston, 443 F.3d at 1226



THE SUPREMACY CLAUSE IS SO EFFECTIVE...

“Thus, homicide, see In re Neagle and Clifton; bribery, see
Marra and Baucom; or the sale or purchase of narcotics, see
Baucom, may be violations of state law, but if the conduct is
necessary and proper and part of the agent's authorized duties,
even when he uses poor judgment, he is protected by the
Supremacy Clause of the Constitution.” But “[a]s other courts
have noted, Supremacy Clause immunity is a ‘seldom-litigated
corner’ of constitutional law.””

Kentucky v. Long, 637 F. Supp. 1150, 1152 (W.D. Ky. 1986); In Re Neagle, 135 U.S. 1
(1890); Baucom v. Martin, 677 f.2d 1346 (11t Cir. 1982); Clifton v. Cox, 549 F.2d 722,
728 (9th Cir. 1977); Wyoming v. Livingston, 443 F.3d 1211, 1213 (10th Cir. 2006);
Texas v. Kleinert, 855 F.3d. 30, 3145 (2017)




EXPECT DEFENDANT TO FILE
A MOTION TO DISMISS INDICTMENT

Federal Rule of Criminal Procedure and
Pretrial Motions

Rule 12(b)(1)

In General. A party may raise by pretrial motion any defense, objection, or
request that the court can determine without a trial on the merits. Court Cannot
Rule Unless Defendant supports Motion with Admissible Evidence

Rule 47(d) Motions and Supporting Affidavits

The moving party must serve any supporting affidavit with the motion. A responding
party must serve any opposing affidavit at least one day before the hearing, unless
the court permits later service.



Prima Facie Case for
Supremacy Clause Immunity

Under the doctrine of Supremacy Clause immunity, a state cannot prosecute a federal officer

(1) if the officer was “in the performance of an act which he [was] authorized by federal law to do as part of

his duty” —that is if he was acting within “the general scope of [his federal] duties” at the time of his
alleged offense; and

(2) if “what the officer did was no more than what was necessary and proper for him to do” — that is he
“reasonably believed” his charged conduct was “appropriate to carry out his federal duties.”

Baucom v. Martin, 677 F.2d 1346, 1350 (11th Cir. 1982); see Denson v. United States, 574 F.3d 1318, 1347
(11th Cir. 2009) (defendant must “act[] within the outer perimeter of [his] line of duty as defined by federal...
law”); Texas v. Kleinert, 855 F.3d 305, 314 (5th Cir. 2017); Whitehead v. Senkowski, 943 F.2d 230, 234 (2d Cir.
1991); see New York v. Tanella, 374 F.3d 141, 147 (2d Cir. 2004) (“the actor must subjectively believe that his
action is justified” and “that belief must be objectively reasonable”).



CONFLICT IN THE EVIDENCE WILL LIKELY RESULT IN
AN EVIDENTIARY HEARING ON MOTION TO DISMISS

How to Show a Conflict in the Evidence?

Ironically, this could be difficult in light of ubiquity of
recording devices. District court judge holds enormous
power.

See Michigan v. Keely, 2025 U.S. Dist. LEXIS 100680, 2025 WL 1513194
#W.D. Mich. 28 May 2025) (judge dismissing indictment under SCI after
inding that video evidence eliminated any conflicts in evidence).



Subjective Belief Requirement
May Force Defendant to Testify

He “reasonably believed” his charged conduct was “appropriate to carry out his federal
duties.”

Whether defendant reasonably held such a belief depends on “the circumstances as they
appear[ed] to [him] at the time rather than the more subtle and detailed facts later

presented to a court.”

Kleinert, 855 F.3d at 319; see Tanella, 374 F.3d at 151 (assessing reasonableness “from
[defendant’s] viewpoint”).

Tenth Circuit has questioned whether subjective component is properly a part of the
test. See Wyoming v. Livingston, 443 F.3d 1211, 1220-22 (10th Cir. 2006).



Officer’s subjective belief must be
OBJECTIVELY REASONABLE:

Generally accepted test: “The agent must have had a subjective belief that
his conduct was justified, and that belief must be objectively reasonable.”
Tanella, 374 F.3d 141, 147 (2d Cir. 2004).

Tenth Circuit’s alternate formula: reasonable and necessary. “...the agent
[must have] had an objectively reasonable and well-founded basis to believe
that his actions were necessary to fulfill his duties.” Wyoming v. Livingston,
443 F.3d 1211, 1222 (10th Cir. 2006).

BUT the issue has not reached SCOTUS and is a creation of the Circuit Courts.



With Limited Reciprocal Discovery
How Does State Fight Removal and
Supremacy Clause Immunity?

Start Gathering Evidence Early... very early.
Be Careful with Language used to Draft Charging Instrument.

Find Sources of or Manuals on Officer’s Lawful Authority to Act (using Touhy Letters and
potentially FOIA) to determine if officer acted beyond the scope of his authorized duties

or failed to comply with Rules; but be mindful that Customs and Practices may be
different that written rules.



GOOD LUCK
AND
MAY JUSTICE PREVAIL!
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