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2025 GEORGIA TORT REFORMS

THEIR IMPACT ON MEDIATIONS AND SETTLEMENT NEGOTIATIONS
“The future ain’t what it used to be.”
Yogi Berra

There is no question that the 2025 Georgia tort reforms will impact mediations and
settlement discussions for cases pending in Georgia courts. What are those with broad application
to personal injury cases? How will they affect mediations? What constitutional challenges have
either been, or are likely to be, made? What impact might such constitutional challenges have on
mediations? Georgia’s tort reforms create much uncertainty.

Here the focus will be on reforms with broad application to personal injury cases and which
are likely to affect all personal injury mediations. Questions arise with respect to:

1) Noneconomic damages, what are they and how may they be presented and argued?

2) Medical/health care expenses, how may they be presented and how may they be

challenged?

3) Bifurcation of trials into liability and damages phases and when is that required?

4) Motions to Dismiss, what will be the impact as a result of delaying discovery?

5) Non-use of seatbelts, how such evidence may be used?

6) Negligent security cases, how much more difficult are they to pursue, and what will be

the impact of mandatory apportionment to the perpetrator?

The reforms apply to all causes of action and cases, no matter when they arose or suits
were filed except for presentation of medical and health care expenses and causes of action dealing
with negligent security. Those two reforms only apply to causes of action arising on or after April

21, 2025, the date they were signed into law.



Why do these tort reforms create uncertainty? And uncertainty for both plaintiff and
defense attorneys? Uncertainty arises from: (1) how individual judges will interpret, rule upon and
apply tort reform provisions; (2) results of appeals from such rulings and applications, and;
(3) constitutional challenges to individual provisions and the length of time before finality will
result from appellate rulings of the Georgia Court of Appeals and Georgia Supreme Court.

Following a discussion of a number of individual reforms, there is further discussion on
their impact on mediation, and observations on how plaintiff attorneys can attempt to maximize
settlement values, and how defense attorneys can attempt to minimize them.

NONECONOMIC DAMAGES
“ANCHORING”

0.C.G.A. § 9-10-184 controls both voir dire and arguing a specific amount or range for
noneconomic damages. Noneconomic damages commonly include pain and suffering, both
physical and emotional, mental anguish, physical impairment, loss of enjoyment of life, loss of
consortium, among all other non-pecuniary damages claims, arising in personal injury and
wrongful death cases.

In voir dire asking whether a prospective juror would be comfortable awarding a specific
amount is prohibited. They may be asked “whether they could return a verdict that does not award
any damages or a verdict in excess of some unspecified amount, provided that such question is
supported by the evidence.” What is “some unspecified amount”? How can it be determined if a
question is “supported by the evidence” before any evidence is offered and admitted?

In opening statements ‘“the worth or monetary value of noneconomic damages” is
prohibited. Arguing a specific amount in a closing argument is permitted so long as the argument
is “rationally related to the evidence of noneconomic damages and should not make reference to

objects or values having no rational connection to the facts proved by the evidence.” What is



“rationally related to the evidence” and how is that determined? And the same for “no rational
connection to the facts proved by the evidence”?

How many objections are likely to be made as to what judges permit or don’t permit in voir
dire and argument? How many appeals will result? How many varying rulings may be expected
by different judges applying those limitations in different ways?

What constitutional challenges arise, or may arise, from limitations being placed on how
noneconomic damages may be presented and argued at trial? They include:

Right to Trial by Jury

Assertions that the restrictions on voir dire and arguing noneconomic damages infringe
upon the right to trial by jury in the following ways:

e Infringement upon the right to have a jury determine the full measure of damages.

e Infringement upon the right to have a jury fairly assess and award noneconomic

damages.

e Unfairly limiting a jury’s ability to fairly assess appropriate compensation.

Free Speech

The assertion that the restrictions on arguing noneconomic damages infringe upon the right

of free speech by controlling and prohibiting what counsel may present and argue.
Due Process
The assertion that placing limitations on how a party can present its case is an unfair

restriction and violation of due process.



MEDICAL AND HEALTHCARE EXPENSES

0.C.G.A. § 51-12-1.1 abrogates the collateral source rule for medical and healthcare
expenses for causes of action arising on or after April 21, 2025. Defendants may present evidence
of the amounts actually paid, or actually necessary, to satisfy such charges. “Letters of protection,”
or similar arrangements, are also admissible.

Recovery of special damages for medical and healthcare expenses is limited to “the
reasonable value of medically necessary, care, treatment or services,” whether incurred or
projected. Challenges to both the need for care provided, and amount actually paid, may be made.
This provision may be expected to increase the use of “reasonable value” and “medically
necessary” experts for both past, present and future care. The result, of course, will be substantially
increased expenses for plaintiffs and defendants when such experts are used.

How many objections are likely to be made to evidentiary rulings and motions in limine?
How many appeals? How many varying rulings based on individual judges applying these
provisions in different ways?

What constitutional challenges arise, or may arise, from the provisions on medical and
healthcare expenses? They include:

Equal Protection

Assertions that the restrictions on medical and health care damages deny equal protection
in the following ways:

¢ FEliminating the collateral source rule creates disparities and unfair distinctions based

upon a plaintiff’s insurance status, e.g., a plaintiff without insurance gets to present and
rely on the full amount of medical and healthcare bills but one with insurance is treated

differently because what has been, or will be, actually paid can be presented to the jury.



e Otherwise identically situated plaintiffs are treated differently with respect to what a
jury is allowed to see and hear, thereby impacting what a jury may decide to consider
in awarding damages, thus creating disparities between an insured and uninsured
plaintiff.

Due Process

Assertions that the restrictions violate due process in the following ways:

e The restrictions unfairly limit a plaintiff’s right to present their case and the ability to
argue for full compensation, thereby depriving a plaintiff of a fair trial.

e The restrictions increase the likelihood of arbitrary and inconsistent rulings at trial,
thereby depriving a plaintiff of a fair trial.

e When future medical expenses are going to occur, it is uncertain what portion of those
will be paid by medical insurance, or even if a plaintiff will have medical insurance,
thereby depriving a plaintiff of a fair trial.

e Ambiguous language in the statute increases the likelihood of arbitrary and inconsistent
rulings, the result of which will be plaintiffs not receiving fair trials.

BIFURCATION OF TRIALS
LIABILITY PHASE/DAMAGES PHASE

0.C.G.A. § 51-12-15 provides that, in a bodily injury or wrongful death case, if a party
makes a written demand for separate “fault” (liability) and damages determinations at trial prior
to the entry of a pre-trial order, separate trial phases are required subject to two exceptions
discussed below. The first phase is on liability and the second phase is on damages. The liability
phase only permits evidence on liability. Only if liability is found does the trial proceed to the

damages phase in which evidence on damages may be presented.



The two exceptions for bifurcation that a court may exercise are: (1) when a case involves
sexual assault to eliminate the need for a victim to testify twice; and (2) when the amount in
controversy is less than $150,000.00.

It should be noted that separate phases for punitive damages and attorney’s fees claims
remain. Therefore, it is possible for a trial to be trifurcated.

What constitutional challenges arise, or may arise, to the bifurcation provision? They
include:

Due Process

e Assertions that due process is violated because damages are a necessary element to
prove a tort claim (the other three elements being duty, breach and causation). Evidence
on damages must be presented to support a jury finding that a tort was committed.
Therefore, how may a plaintiff prove liability without proving injury?

Equal Protection

e Assertions that treating plaintiffs differently by requiring two phases based upon their
injuries and special medical damages or amount of lost wages (i.e., the more or less
amount in controversy provision setting the $150,000 benchmark) creates unfair
disparities and distinctions.

MOTIONS TO DISMISS AND DELAY OF DISCOVERY

0.C.G.A. § 9-11-12 provides that filing a motion to dismiss in lieu of an answer acts as a
stay of discovery until the court rules on the motion. If the court does not rule on the motion within
90 days after the conclusion of briefing a motion to terminate the stay “for good cause shown”
may be made. (But how long might it take to get a ruling on the motion to terminate the stay?)

Discovery during the stay is limited to identifying parties to be added or substituted and on



jurisdictional issues. It is only after a motion to dismiss is denied that a defendant must file an
answer.

What constitutional challenges arise, or may arise, from this provision? They principally

involve due process.
Due Process

Assertions that due process is violated in the following ways:

e This provision complicates the litigation process resulting in prejudicial delays.

e It may take a substantial amount of time for a court to rule on the motion unfairly
limiting a party in gathering and preserving evidence needed to pursue a claim.

e  Where there are multiple defendants, and one defendant files a motion to dismiss while
the other(s) does not, it unfairly creates burdens and expenses for potential duplicate
depositions and other needed discovery.

NON-USE OF SEATBELTS ADMISSIBLE
0.C.G.A. § 40-8-76.1 provides that non-use of a seatbelt may be considered “on the issues
of negligence, comparative negligence, causation, assumption of the risk, or apportionment of
fault or for any other purpose and may be evidence used to diminish any recovery for damages....”
A court is given some discretion, however, in admitting such evidence. How will individual judges
rule on admissibility and on what grounds? How many objections will be made to such rulings?
How many appeals will result?

What constitutional challenge arises, or may arise, from this provision?



Due Process

An assertion that by applying this provision retroactively, vested rights are being impaired,
i.e., the right to have non-use of seatbelt evidence be excluded. This, however, would only apply
to causes of action arising prior to April 21, 2025, the effective date of the tort reform provision.

NEGLIGENT SECURITY

0.C.G.A. §§ 51-3-50 through 51-3-57 significantly alter the law governing claims alleging
negligent security. These changes are substantial, deserve a detailed review independent of other
tort reform provisions and are beyond the scope of this paper. Only a few comments will be made
here. Negligent security claims are now much more difficult. A criminal act must be “reasonably
foreseeable* and that term is set out to be very favorable to defendants. The same is true for other
requirements necessary to establish liability for an owner or occupier of land, and also a provider
of security services.

Additionally, a rebuttable presumption is created that apportionment must be made as to
the one committing the criminal act which cannot be less than that for a defendant or multiple
defendants. Thus, the total percentage of fault assigned to the perpetrator cannot be less than 51%.
If a jury apportions less, the court must set aside the verdict and order a new trial.

This creates a practical problem for plaintiff’s counsel. Counsel must argue that the
perpetrator is at least 51% at fault, or, in the alternative, hope that the jury finds the perpetrator

bears a greater percentage of fault.



EXPECTED IMPACTS ON MEDIATIONS

The Georgia tort reforms discussed above will have significant impacts on mediations.

Among those are:

Increased uncertainty. How will individual trial court judges rule on and apply them?
How long will it take before “the rules of the game™ are clear?

Increased uncertainty may make it more difficult to settle cases. It may take time for
plaintiff attorneys to accept having to settle for a lesser amount for a cause of action
arising on or after April 21, 2025, than an identical pre-April 21, 2025, cause of action.
Uncertainties created will require there to be a greater focus on risk analysis.

For causes of action arising on or after April 21, 2025, values will be fundamentally
changed. Lower demands and lower offers are the expected result.

Both sides will need to factor in potential increased costs if the case is not settled,
among those the use of medical billing/medical care experts and cost of appeals.

The use of motions to dismiss to delay discovery, which would, in turn, delay a trial.
This may result in the desire to mediate earlier. Further, judges may be inclined to order
mediation while such a motion is pending.

For bifurcated trials which result in liability being found, mediations may occur before
commencing the damages phase. (Of course, this will depend upon how much time the
judge will grant for such to occur.)

There may be an increased use of Al by plaintiff attorneys to evaluate settlement values.
Most significantly, because of the reforms the defense will have increased leverage in

settlement negotiations. (But after all, isn’t that the intent of the reforms?)



PLAINTIFF COUNSEL MAXIMIZING SETTLEMENT VALUES

Because of the Georgia tort reforms plaintiffs face a more challenging environment. The

amount of “specials” can no longer be depended upon to achieve a desired settlement valuation.
Plaintiff’s counsel will frequently find case preparation more difficult and time consuming. Below
are some things a plaintiff’s counsel may consider to maximize settlement values.

» Case preparation, and preparation for mediation, will be more important than ever. Just
as in real estate sales it is “location, location, location,” for mediations “preparation,
preparation, preparation” will be the key.

* Pre-mediation preparation focus should be on the adjuster. Why? Because the adjuster
decides what a case is worth before deciding what to pay.

* Don’t assume the adjuster will, or should, understand all the facts believed to be
pertinent, nor the impact of injuries suffered. Don’t assume defense counsel will fully
educate the adjuster on the strengths of the plaintiff’s case.

* Prior to a mediation provide defense counsel with something to be presented to the
adjuster. Set out facts pertinent to liability and the nature, extent and impact of injuries
suffered.

» Provide the above at least two weeks in advance and, for a serious case, preferably four.

*  What is provided should include important portions of medical records, medical reports
and, if any, portions of medical depositions.

+ It is extremely important that significant new information on medical treatment, and
anticipated future care and future costs, not be provided at the mediation for the first

time. That will likely result in an impasse, or at best, an adjournment for such
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information to be evaluated and considered. Adjusters will not consider significant new
information “on the fly.”

* Focus less on the amount paid, or to be paid in the future, to satisfy medical bills.
Instead, focus on the nature and extent of injuries, their functional impact and
permanency.

* Present concrete information, not just assertions, on liability, injuries, necessity for
past, present and future treatment and medical care, as well as functional impairment.

* Place emphasis on the human impact. Use co-workers, friends and family.

* Provide evidence that supports pain and suffering. Don’t just rely on what a plaintiff
says because it will likely be viewed with skepticism.

*  When possible, emphasize a plaintiff’s credibility and jury appeal.

*  When helpful provide information on venue and jury verdicts in similar cases.

* Don’t lose credibility by making “outrageous” initial demands. They will result in
“outrageous” initial offers.

* Don’t create unrealistic expectations on the part of the plaintiff. Explain posturing,

negotiating tactics and realistic value prior to the mediation.

DEFENSE COUNSEL MINIMIZING SETTLEMENT VALUES
Because of Georgia’s tort reforms the defense has a more favorable environment. To
minimize settlement values the defense will rely on its increased leverage. Below are things that
defense counsel may use and do to affect settlement values.
* Emphasize that the reforms create more uncertainty for plaintiffs than defendants.
* Aggressively pursue evidence on medical expense reductions and actual payment

amounts. The same goes for letters of protection and third-party funding arrangements.
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Increase use of expert witnesses to challenge necessity of care and/or reasonableness
of charges.

Attack asserted non-economic damages as not rationally related to the evidence.

Elect bifurcation in every case where it is alleged, or may be, that damages exceed
$150,000.00. That may result in it being conceded that the case value is less than
$150,000.00.

Use motions to dismiss strategically. They will result in an automatic stay of discovery,
draw out a case and may prompt plaintiff’s counsel to seek an early mediation and
taking less to settle.

Use motions in limine strategically with respect to voir dire and non-economic
damages.

Emphasize the substantial costs of an appeal challenging court rulings applying the
reforms. Point out that the insurance carrier can more easily bear such costs.

Be prepared to counter contentions that a specific reform is unconstitutional. Further,
point out that even if it is found to be unconstitutional, substantial time and expense
would be involved in challenging the reform.

Emphasize the time-value of money in settling when faced with the uncertainties of tort
reform.

Use brackets during negotiations. They may be even more useful than before to send
messages on defense valuation, and further, to reduce a plaintiff’s expectations.
Continue to use pre-tort reform arguments:

* Pre-existing conditions

* Gaps in treatment
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* Delayed complaints of injury and/or pain

* Subsequent events

* Alternate causes: work related, aging, degenerative findings, prior injuries
* Objective findings vs. subjective complaints

» Treatments being litigation driven

» Attack on medical provider’s credibility

» Jury skepticism of soft tissue injuries

SOME FINAL THOUGHTS

Georgia’s tort reforms have rewritten the “rules of engagement.” There is no doubt that
they benefit the defense, but uncertainties are still created for both sides of a case. How will trial
judges apply the reforms? How will appellate courts rule on their application and any challenges
to their constitutionality? As of the date of this paper (February 16, 2026) early litigation is still
emerging. Courts have had the opportunity to apply tort reform provisions for less than a year. In
the face of uncertainties, how will decisions on valuation be made by the parties? The more
complicated decisions on valuation are, the more difficult risk analysis in mediations and
settlement negotiations become. It is expected that lower settlement offers will be made and that
plaintiff attorneys will have to adjust to this new reality, at least if and until, appellate court
decisions overturn tort reform provisions that affect valuation determinations.

“The art of life is a constant readjustment to our surroundings.”
Kakuzo Okakaura
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