The View from the Bench: What Georgia Probate Courts Expect

Key Learning Points:

By: Stacy Y. Johnson, Chief Judge
Richmond County Probate Court

a. Understanding Judicial Expectations
b. Avoid Common Credibility Mistakes

II.  Topics:

a. Professionalism in Probate Court
i. Dress neatly and professionally

ii. You will likely see a wide array of different attire in the courtroom.
Formal dress is not required but dress neatly and professionally. Please
avoid wearing casual clothing such as T-shirts, shirts with printed
messages, jeans, sneakers, flip-flops, shorts, or short dresses/skirts. Hats
and head coverings should be removed as well.

iili. Be Respectful
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Have and be respectful to everyone, including the Judge, judiciary
staff, the opposing party, witnesses, bailiff, etc.

Stand up when the Judge/Jury enters and leaves the courtroom

No eating/drinking in the courtroom

No children allowed unless specifically permitted/directed by the
Judge

Turn off cell phones before entering the courtroom

Ask the Judge if computer usage is permitted

iv. Exercise self-control

1.

No matter what is said in the courtroom, you should expense self-
control
a. Don’t argue with the opposing party, their attorney, the
Judge, or Judiciary staff, even if you are upset by your case
or rulings
b. Don’t react to the witness’ answers or to questions to
indicate your displeasure, such as making faces, eye-
rolling, grunting, etc.
Speak Clearly and Loudly Enough to Be Heard by the Judge and
the Opposing Party
a. When speaking to the Judge, refer to the Judge with respect
b. Stand when speaking, unless the Judge instructs otherwise
at the beginning of the hearing
c. Be aware that some hearings are required by law to be
recorded. Speaking loudly and clearly helps ensure that the
recording captures all testimony and statements made in
court by all persons
Go to the Stand (if one is in the court) unless the Judge says
otherwise during the start of the hearing
a. Answer any question with respect
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Ask the questioner to repeat or clarify any questions that
you do not understand

Direct your answers to the person who asked the question
and make eye contact with them

d. Answer questions even if they seem foolish to you

e. Don’t argue with the questioner

f. Don’t give flippant or sarcastic answers

4. Be On time

a. There can be consequences for being late or not coming to
the hearing at all (i.e. case dismissed, order issued in favor
of opposing party, etc.)

b. Arrive early if you can. Make arrangements well in
advance of your hearing so that you can find the court and
get parking.

c. Understand that you may have to wait if other hearings go
longer than expected or the court gets delayed for other
reasons

d. If you cannot arrive on time, call the court and send an
email to let them know you are going to be late

Reading and Following the Georgia Probate Court Rules and Accuracy in
Petitions and Statutory Citations (Title 29 and Title 53)

1. Although probate practice is essentially uniform in Georgia, there is a 2-
tiered system of Probate Courts in Georgia with certain different rules
applying in Article 6 Probate Courts. Additionally, each Probate Court will
likely have its own rules and preferences regarding the filing of documents
and pleadings, the setting of hearings and trials, and other procedures. In
Georgia, there are uniform rules of court applicable to the various levels of
court. To access the Uniform Probate Court Rules, please visit
https://www.gasupreme.us/other-court-rules/.

What Frustrates the Court
1. Comparing different courts
1. Each Judge operates with different procedures, knowing the
procedures of the particular court helps
2. Accept Changes:

a. Telling the Judge hat “this is what I have been doing”;
Judges change procedures to make the court’s process time
more efficient and to ensure Georgia laws’ are being
followed

What Earns Judicial Trust
1. Be honest with the Court
ii. Don’t conceal information from the court in hopes of getting a favorable
outcome
Ethical Pitfalls Unique to Probate

1. Ex parte communications:

1. Parties/counsel should not attempt to have private conversations
with the Judge regarding a pending or potentially pending matter.
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Copies of all correspondence with the court should be sent to all
other parties/counsel.
ii. Avoiding Conflicts of Interest
iii. Representing Proposed Wards
iv. Attorney Fee Petitions/Motions
v. Handling Family Disputes Without Escalating Conflict
III.  Procedure
a. Forms & Filings
1. Completing Standardized Georgia Probate Forms Correctly
1. The Probate Court has forms that must be used for filing most
petitions. The forms are available at
https://www.gasupreme.us/other-court-rules/.
2. If the form is not used, then an affidavit is to be filed
simultaneously so the court knows the format complies with the
standard form

b. Format
i. Follow the Georgia Uniform Probate Court Rules
il. Pleading or document must be typed, printed or legibly hand-printed in
black ink on 8.5 by 11-inch white paper
iii.  No double-sided filings accepted
c. Proper Service under O.C.G.A.
1. Until proper service is received by the court, absent signed
acknowledgments, or processes and hearings can be delayed
ii. The Procedures for notice also vary. Here are the basic rules:

1. If the person lives in Georgia, the law requires that notice be
personally delivered to that person. This is done by the county
sheriff. (In most Probate Courts, you will pay a fee to the Court
and then they will take care of sending the sheriff to deliver the
notice)

2. If'the person lives outside Georgia, a copy of the notice is mailed
to the person and there will be a publication of the notice in the
county newspaper. (In most Probate Courts, you will provide the
Court with the addresses and a fee for mailing and publication, and
they will take care of the mailing and of notifying the newspaper)

3. Ifyou don’t know the person’s address, the person will be notified
by the publication in the county newspaper. (In most Probate
Courts, you will provide the Court with the fee for publication, and
they will take care of notifying the newspaper).

NOTE: Any of these people may waive notice by signing and having notarized the waiver
form that is provided by the Probate Court. This saves both time and money!)

4. Know what is needed along with the filings (i.e. death certificates,
affidavits, interrogatories to witness will, etc.)

d. Jurisdiction and Venue Errors
1. Be sure to file in the correct court to avoid transfer fees or dismissal of
petitions
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ii. Ifnot a resident of the county in Georgia where the petition is filed,
information showing why the court has jurisdiction is needed
Affidavits and Supporting Documentation
i. If unable to serve a party, let the court know so they court can serve them
and provide the proper service copies and fees for service at the time of
filing for ease of process

ii. Ifunable to locate a party or address unknown an affidavit of diligent
search is required to proceed

iii.  If the original will is not provided and the Petitioner wants to proceed with
a copy, an affidavit of diligent search is required to overcome presumption

iv. Interrogatories to Witness To Will is required unless the will has a “Self-
Proving Affidavit”. If there is no self-proving affidavit, then you must
contact one of the witnesses to the will and ask the witness to fill out the
form and then with the court.

Documents and Information Required for Probate Hearings once a Petition
is filed
i. Last Will and Testament- the Original is required when filing. If e-filing,
the original needs to be received by the Probate Court within 10 days of
the filing

ii. Death Certificate- needed to confirm the individual passed

iii. Inventory and assets: provide a list of the assets if requested on the
Petition so the court knows why the Estate is in need of a Personal
Representative (unknown is not acceptable- bonds may be required and
the value of the estate is needed, or a minimum bond amount may be
given)

iv. Additional information that may be necessary for the process to begin (i.e.
if not a resident of the county in Georgia where the petition is filed,
information showing why the court has jurisdiction is needed)

v. Guardian Ad Litem may be needed to represent a minor incapacitated
person, anyone whose identity or address is unknown, a post-deceased heir
whose estate does not have personal representative

vi. Petition for Will Not for Probate-not a standard form but some courts have
this and require it to be filed with the court along with the Last Will &
Testament

Mediation
i. Ifthere is a jury trial, be aware that some Judges may require mediation
prior to the case being set for trial



